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Memorandum of Agreement
Among the
U.E, Fish and Wildhse Rervice

1.8, Environmental Protection Agency
New Jersey Department of Egviroamental Protection and Energy

Relsed 10 the Protection 4:;%5 Fugerally-Listed
Threatensd o Endangered Speciss K&mgm& Criteal Habita
Under 1 Mew im&%&mmw Section 404 Program

WHEREAS: Ths 1L5. Esvionmentl mmﬁm Agracy (EPA) and the U5, Arny Corps of
Enginsers (Corpy) are the fodern] sgencies iible for implemsating Section
404 of the Clean Watsr At of 1977, 30 smendad {Wﬁ&} (33 USL0 1344,
which repulates the discharge of dredged or 8l material into watees of the
Urdted Swaiey, ncluding the Seshwaler wetlands in New Jerey

WHEREAS: The U8, Fish and Wildiife Service (Barvice) is the primary fodeval Rgency
regponsitie fz:ef mmﬁg that species and their oritical habiter Lued oy
o, vespectively, pursuant to the Endangersd Species At of 1973, as
mm {Z&?’z&} {18 ‘iZ 3 £, 1531 » 1544, under &’;’;ﬁ Service't jutsdicdon, are
wd 18 mandated by Tederal law, and such gpecies ocour in New Jersey;

§ 1o Section 7 of the ESA, and B brolementng regulations (30 CTR
Part &%L the BPA and ot federal agenciss are respongible for consulling
with the Service for any actions tey fund, suthorize, o sarey ol thar may
affecy speciss o mm:az habit Ueted or designaved, respectively, purtuan ©
the ESA and for wilising twelr authorices to Ruther the conservation of
fodecnlly-tinted ypeciey;

WHEREAS:  According o Section 404(g) of the OWA, and it implemes g regulations (40
CFR Part 233), u Stte con wpply 10 asiume 2 mguﬁm*y guthority for Section
m m ﬁw :él%& @ &g}pﬂ‘@w ek mmm, prowided the B program @

Eiii?'-'f f‘m ﬁw : “&Em imm m xzzmam an me% te the
e LTy :&zrﬁzmw ; Section 404 for Freghveater
Staze wmm in New

TI0 10000, Section 404 permits cannot be lssued I they would jeopasdize the
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continued existence of a federally-listed species, or result in the adverse
modification of a designated critical habitat, unless an exemption from the ESA
is granted by the Endangered Species Committee;

WHEREAS: According to the rules implementing the New Jersey Freshwater Wedands
Protecton Act (NTFWPA) (NJ.C.A. 7:7TA-3.5(2)(2 and 3)), stale freshwater
wetlands permaits cannot be issued If they would jeopardize present or
documented habitat or the continued existence of a local population of fedenally-
listed species, or result in the destruction or adverse modification of critical
habitat:

WHEREAS: Accarding to the EPA'S 404 State Program Regulstions (40 CFR Part 233.51),
all applications for Section 404 permits with reasonable potential for affesting
federally-listed species must be reviewed by the EPA after assumption is
approved;

NOW THEREFORE: The EPA, the Service, and the NJDEPE agree, as a matter of comity,
to implement the following procedures regarding the protection of
federally-listed species and designated critical habitat under the State of
New Jersey’s assumed Section 404 permit program for freshwater
wetlands, The procedures in this Agreement do not coasttute
procedures for consultation pursuant to section 7(a)(2) of the ESA.
This Agreement is specific 1o the circumstances surrounding State
assumption of the Section 404 program for the freshwater wetlands and
other Stute waters of New Jersey. These procedures do not create any
sybstantive standards relating to aay aspect of the permit program o
impose any legal obligations on the public.

I. PARTIES AND EFFECTIVE DATES

A, This Memorandum of Agreement (MOA) is entered into by: the Regional Director,
Region §, for the Service, the Acting Regional Administrator, Regioa II, for the
EPA, and the Acting Commissioner of the New Jersey Department of Environmen:al
Protection and Energy.

B. This MOA shall be executed by the aforementioned parties in conjunction with the
EPA’s approval of the State’s application for assumpdon of the Section 404 program.
As such, this MOA shall become effective immediately upon the EPA'S approval of
the State program.

C. This MOA shall remain in effect until modified or revoked by agreement of all
parties, or upon the EPA withdrawing autherity from the State and retumning the
Section 404 program to the Corps. Parties o the MOA may propose, in writing,
fevigions to the terms and procedures of the MOA at any time. Such requests should
be submitted to all parties concurrendy. If any party to this Agreement identifies a
procedural or substantive breach of the Agreement by any other party, the Region 3
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Regional Director for the Pish and Wildlife Service, the Region I Regional
Administrator for the EPA, ar the Commissionsy of the NIDEPE muy call & meeting
with the other p‘amf::s within 30 calendar days w discuss the maner and agree upon
RppIopriale corrective measures 1o be implemented within 60 days of the meeting,
The corrective measures may be in the form of written guidance 10 field personnel or
proposed modifications w0 this Agresment.

A. Pedenlly-listed species means those species identified oy threatened or endangered
pursuant to Section 4 of the ESA, as specified in 30 CFR Pants 17.11 « 17,12, and
nabsaquent amendments thereto, Spm proposed fa.r fmm listing, thmugh ,
publicarion of 3 proposed rolemaking in the Eaderyl Registar, shall be treatad under
zhu}:mmmt the same as federally-listed species, 10 the mmmt:m extent allowed
by law,

B. Critical habitat means those areas designated as critical habitar for federally-listed
species in 50 CFR Part 17, and subsaquent amendments thereto, thzm prmm
as critical, through yubkm&% of & propowd rulemaking in the Eeders] Regis
shall be weated under this &;mmtmmummmmmx,mm
maximum extent allowed by law, .

&u

€. For the purposes of this Agreement, “effects of the setion®, as xtr:immm
evaluation of effects of 2 permit sction on federally-listed species or designated
pritfical habime, has meaning &y definet in 50 CFR Pan 402.02.

D.  For purposes of this Agresment, the phrase *ressonable pomtial for affecting
endangered or tirsatoned species”, as used in 40 CPR Pan 233, is syconymous with
the phrase *may affect listed species or critical habitat®, as used in 50 CFR Part
4.

E.  "Remedial measures” specified by the Service under this Agreement must be capable
of being implemented in & manner consistent with the istended purpose of the
permitted activity and the scope of the permiting agency's lagal authority and
Jurisdiction. Such messures must also be sconomically snd technologically feasible.

process &3 deacribed in N.LALC. T:7A. Where requined, the XODEPE's time frames on
pernmit processing are adherad to in order o avoid peemit processing delays.

A. The NIDEPE will provide the Service with 2 copy of all spplications for individual
permits and Statewide peneral permits #2, #4, #6, #7, K10, #11, #13, FL3, #18, e
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B Wikin 20 calendar days of reesipt 57 a0 individual permis application, e Semvice
: est the NIDEPE w provide addivional information w assis ity evalustion of
& gmﬁ plicgton, This neuest mﬁ deseribe the nesd for the
! information. The MNIDEPE i the requesisd information if
am@ aod, %a;m dellvery w the Service, will gxm@aﬁ& the Service with a new

€, Within 30 calendar days of receipt of an individual permit application, unless
exiended pursuant Waphmm sbove, or 15 calendar days gfmmafa
Statewids general pesmit application, the Service will review and comment to the
' NJDEPE e the proposed permlt sction. When poexible, the Service’s roview will
include an inspection of the project arex. If the Service cannot participate in 4 jont
inspection with the NTDEPE or conduct 2 solo inspection, it will aceept the
WIDEPE’s mspacﬁan results. The Service's Wu o the NTDEPE (with s copy
the EPA) regarding the proposed permit action's potential effects on federally-listed
spamm and designated crided habitat will be in one of the following forms:

affect federally-listed speciss

2. the proposed zh&ﬁwmﬁﬂwaﬁ’mfﬁmﬂyﬁx@@m«
degignated critics] habitt, unlesy the effects arw sliminated through remadial

messures {pm,;wl modificitions and/or permit conditions) recommended by the
Service; or

3. the proposed permit sction has the polential to affect federally-listed species or
desigoated crileal habitt.

D. Permit applications thet receive 3 response from the Service as indicated in IL.C.1.
above will not require faderyl review pursuant to 40 CFR Pan 233.51(0)(2).

E. Upon receipt of 3 response from the Service sy indieated in TI1.C.2. We‘ the
NIDEPE will eviluate the recommendad remedial measures for consistency with the
- KIFWPA and I implementing nues and regulatons.

1. If the KIDEPE concurs with the remadial measures recommended by the
Service, it will impose therm as terms and conditions for the permiz. The
Service and EPA will be informed of the NIDEPE's sction in this regard
ﬁmug&matmmwﬁmc&zﬁnﬁmmemzm Permit

s addvessed in this way will not require feders! review pursuant o 40
CFR Part 233.510)(2).
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2. If the NTDEPE dogs not concur (through either technical review or the sppeals
process defined in NJAC, TI7A-LLY) with the remedial measures

recommended by the Wmm it will provide the ﬁmm & m%ﬁ &x?w&@ﬁm
{welth o copy @ the EPA) of its posilen. Such permit applications wall require
federml review pursuant 1o 40 CFR Pan 233, ﬁi{&}{%}

Perpdt applizations that m.m & response fom the Service a3 indicated n .00,
above will require federul review pursuant to 40 CFR Part 23351030

G. When feders] review is required pussuset o 40 OFR Part 232.510000), EPA shall
sonduct 3 review of the peemit agsgma& pursiant 40 CF.R. 233, 553 i%irz wm
3, the &tm will gzms,ﬁ& EPA, aimg: mm the app %ﬁ@m inforpation needed ¢
s i sription of m@ mzm
spmeies . mm:s@i habitat that may be
pLion 3:‘55 m manner in w?ﬁaﬁ the sotion maey affect any fmm@zy
“m ofr ﬁmgggm gritical habid, and an mﬁ:?m of any mmmﬁm% effects;
14 or other information soonpe ;
ion available or which can be a@m@sﬁ m&m m &%ﬁ@bﬁ@ time
%méw iy &%’3"% 2 SO(bY, regarding the @ﬁm m mm may huve on federallvelisted
species of designated critical habitat. This information may ! be developed S:sy m Smw
or chtained by the St Bom the pormit @gpii% mf oy alemady provided w
the Sexvice by e NIDEPFE oursuant to p oh z:m m% st net be
resubmitted. Proposed wnd final rudes for Spes: ignating s grivical
habimr, spproved mm&y plans, satus 1 &R gmﬁm& wm@m dpinions ot
findings penerated by the Service’s New y Field &fﬁm newd be lncluded by
meference only i in ﬁ’z@ information nbmitl. ﬁ?& will send the application and

accompanying informarion to the Seevies pursuant to 40 CFR Pan 233,300,
H. ] zxi:;m its zmm of the informaton provid rsuant s paragraphs LB and
r avallable nﬁgmaamg the shall make ous of te
i‘%mng @@m 1K
the proj it action i not Hkely w adversely offect federally-disisd
o5 or critical habluz
""" mit action i3 Hkely 0 adversaly affect federally-lsted
m;m& unless the elfects e mmm @m&gﬁ termedial
et modifications andfor permit conditions) reonmmended by the
L
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CFR Part 233.50(¢c) with respect to the likelihood of adverse effects of the proposed
discharge on federally-listed species or designated critical habitat and the remedial
measures that are necsssary to avoid adversely affecting such federally-listed species
or designated critical habitat. Based upon the Service's determination, the federal
commeats conveyed o the Stawe by EPA will object to permit issuance or require the
imposition of permit conditions w avoid adverse effects on federally-listed species oc
designated critical habime

J. If the Service determines that the proposed activity is oot likely to adversely affect
federally-listed species ar designated critical habitat, no further coordination with the
Service is necessary with regard to endangered species impacts.

E. Where the federal comment objects to issuance of the permit or requires the
imposition of permit conditions to avoid adverse effects on federally-listed species or
designated crideal habitat, the State is precluded from issuing the permit unless it has
taken the steps required by the federal comment, '

L. The State will evaluate the federal comments regarding effects on federally-listed
endangered and threatened specics or designated critical habitat. If the NTDEPE
agrees with the federal comments, it will implement them as part of its permit action.
If the State disagrees with the assessment of such effects, the State will provide a
written response within 20 days of receipt of the federal comment to EPA explaining
its position and providing any supperting information or documentation. ‘EPA will
provide the State’s response to the Service.

M. If the State does not agree to take actions specified by the Service to avoid adverse
effects to federally-listed species or designated critical habitat, the Sesvice will make
finding s o whether the proposed permitting action is likely to jeopardize the
continued existence of the federally-listed species, adversely modify ar destroy
designated critical habitat, or result in the incideatal ke of federally-listed species.
The Sesvice may also include in its finding appropriate terms and conditions o
minimize or avoid adverse effects 1o the listed species, or discretionary '
recommendations regarding the development of information or other measures relating
to the conservation of federally-listed species. The Service will provide a draft of the
finding to EPA when requested. :

N. The Sexvice will issue a finding to EPA within 45 days of receipt of the State's
response under parsgraph IILL.. In the event that EPA submits comments o the
Service on the draft finding within 10 days of the deadline for issuing the finding, the
Sezvice shall be provided an sutomatic 10 day extension on the deadline. Based on
consideration of the Seevice's finding, EPA’s decision shall ensure that a State permut
is issued only if it is net likely to jeopardize the continued existence of federally-lisz=c
species or regult in the destruction or adverse modification of designated critical
habitat, and if it avoids or minimizes incidental take of federally-listed species. In
making this decision, EPA shall give the same weight to the finding provided by the
Service under paragraph M. as an action agency would in the context of &
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biological opinion issued by the Service under Section 7 of the ESA. EPA shall
notify the Service of its final decizion on the action. EPA will reaffirm, modxfy or
withdraw its objection to the S@te permit, within the time-frames contained in 40
C.F.R. Part 233.30.

O. In the event that the NJDEPE neither satisfies the EPA’s objections ar requirements
for a permit condition (as determined under paragraph II.N.) nor denies the permit,
the permnit applicaton will be transferred to the Corps for processing pursuant to 40
CFR Part 233.50().

IV. INTERAGENCY COORDINATION

A. Notwithstanding any other provision of this MOA, the EPA, NJDEPE, and Service
may interact informally throughout this process. 'In addition, joint meetings between
the EPA, the NJDEPE, the Sexvice, and the applicant may be conducted in an attempt
to resch agreement on & permit application with regard to the protection of
federally-listed specics or designated critical babitat if requested by any affected party.

B. The current list of municipalities where federally-listed species and designated critical
habitat are documented to occur is atached o this MOA, The list ofymunicipalites
will be updated every six moanths based on information received by any*of the
signatory agencies, or as new species or critical habitat are listed oc daxznawd
respectively, pursuant 1o Section 4 of the ESA,

C. The Service will be responsible for notifylag the EPA and the NJDEPE of any
changes in status of federally-listed species and designated critical habitat, including
proposals for listing, listings, and de-listings.

D. The State or EPA, as appropriate lead enforcement action agency pursuant to the
EPA/NIDEPE MOA, will notify the Service at the onset of an enforcement action
related to any violation under the State-assumed Section 404 program in municipaliZes
where federally-listed species or designated critical habitat are documented to occur.
Within 30daysofsuchnonﬁnnm, the Service will advise the State, or EPA as
appropriate, of any adverse effects on federully-listed species or designated critical
habitat resulting from the violation and provide advice on appropriate remedial
measures.

E. To the extent practicable and appmptiata under spplicable Federal regulations, the
Service and EPA will assist the State in implementation of the State-assumed Secdor.

404 program, including (but not limited 1) making appropriats personnel available
for ltigation assistance.
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¥. GENERAL PROVISIOMS

A, ‘The policy snd procedures contaleed in this Agreement 4o not creale any rights,
sither sobatsative of provesural, enforceable by any party.

B, The signatoey agencies do not walve any admisisrative claims, positions, or

interpretations they may heve with respact o the applicability or the enforvexbilicy
of the NTPWEA, the ESA, or the CWA,

€. Nothing in this MOA stall be consrued as cbligatiog tha signatry agenciet 10 the
expendinure of fusds i wxeest of sppropuiations sulbocized by liw, or otherwise

mmszWmmmmmmmmWw&m
D. All €me fmes may be sjusted by agreement of the parties,

B Naﬂmiamh{mm;:mmymefmdmmw threatenad or
endangured species,

i SIGNATURES

U.3. Fish and 'WICLle Service

(2-82-93
.5, Eavironmental Proteciou Agency

Acling Regional AQZUNSERIOT, RAGEO B

I
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¥, GENERAL PROVISIONS

A, The policy and procedures contained in this Agreement do not create any rights,
gither substantive or procedural, enforceable by any party.

B. The signatory agencies do not waive any administrative claims, positions, or
interpretations they may have with respect to the spplicability or the enforcaability

C. Nothing in this MOA shall be conszryed u3 obligating the signatuxry agencies o the
expenditure of funds in excess of appropriations swthorized by law, or otherwise
comuit the signatory agencies 1o actions for which thay lack sttutory authority,

D, All dme frames may be adinsted by agreement of the partiss,

E. Nothing in this MOA authorizes any take of federally-listed threatened or
endangered species.

V1. SIGNATURES
11.5. Fish and Wildlife Service

N\

Regionsl Director, Region 2
Pate:

U.§. Environmental Protection Agency
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¥. GENERAL PROVISIONS

A The pollcy and prozedures contained {n this Agreentent do nol create any rights,
gither substantve or procedursl, enforceable by any parnty,

H. The sigmtory sgencles do not waive any sdminirrative claims, positons, or
Intarpretatons they muy have with respect to the spplicability or the enlorceablily
of the NIFWPA, the BSA, or the CWA,

C. Nothing in this MOA shall be consirued as obligating the sipnatory agencles to e
expenditure of funds la sxensy of appropristions suthorized by law, or uiherwlie
commit the signalory sgencies w sctions for which they ek matutory suthority,

D Al term Drumes msy be sdlusind by sgroement of e pariies,

B, Hothing In this MOQA suthorizes any mke of fadeally-lisied thesatened or
endangered species, '

V1. SIGNATURES
U.5. Figh and WHdlife Servics \‘s
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